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Executive Summary

This report summarizes the results of an original study designed to test the
incentives created by civil forfeiture laws. Civil forfeiture laws allow the government
to take property suspected of involvement in criminal activity without convicting
or charging the owner with a crime. In most states and under federal law, law en-
forcement agencies can keep some or all of the proceeds from property they forfei.

Opponents contend that civil forfeiture laws encourage law enforcement
to seize property instead of fight other crimes, leading to systematic abuse.
Proponents counter that any abuse is the result of a few “bad apples,” and that
civil forfeiture laws create a “win-win”: Criminals lose and the public wins as
more resources are available for law enforcement to fight more crime. Using a
laboratory experiment, the study tests these competing claims to explore how
people respond to the incentives of civil forfeiture.

The results of the experiment point to a clear conclusion: Civil forfeiture
encourages choices by law enforcement officers that leave the public worse off.
Without civil forfeiture, experiment participants were inclined to help each other,
even when there was nothing to gain. But under civil forfeiture, when participants
could gain financially by taking property from others, that is overwhelmingly what
they did. Only sometimes did they use their proceeds to create a “win-win” and
make fellow participants better off.

The experiment’s results suggest that the problem with civil forfeiture is not one
of “bad apples” but bad laws that encourage bad behavior—it is not the players,
but the game. When civil forfeiture puts people in a position to choose between

benefiting themselves or the overall public, people choose themselves.



Introduction

In 2003, Rochelle Bing, a home health as-
sistant in Philadelphia, purchased a modest row
house on the north side of the city. Six years later,
city police decided to take her home—without
even charging her with a crime. Police had raided
the house and arrested her adult son for selling
eight packets of cocaine to an undercover officer.
Bing was not present at the raid and had nothing
to do with her son’s crime—he sold illegal drugs
in her house without her knowledge or consent.
But because drugs had been sold from her home,
the police had the authority to seize and forfeit
her house.!

The government’s power to take property
suspected of involvement in a crime, like Rochelle
Bing’s house, is called civil forfeiture. Unlike crim-
inal forfeiture, where people must be convicted
of a crime before the government can take their
property, civil forfeiture permits law enforcement
to take property regardless of the owner’s guilt or
innocence. It is based on the idea that the property
itself is guilty. Indeed, people not even charged with
a crime can see their property taken. Beyond this,
laws in most states and at the federal level permit law
enforcement agencies to keep some (if not all) of the
proceeds from the property they forfeit.

Forfeiture is a large and growing law enforcement
activity. In 2013, the U.S. Department of Justice’s for-
feiture fund, the largest of several federal funds, held
more than $1.8 billion—up substantially since 1986,
the year after the fund was created, when it took in
just $93.7 million.> Many states do not collect or
publish data on forfeiture activity under state law,® but
federal data indicate that forfeitures by state and local
law enforcement working with the federal government

are also on the rise.* State and local agencies received

$658 million from such forfeitures in 2013, a nearly
three-fold increase since 2001.%

On one hand, proponents of civil forfeiture con-
tend that its use gives law enforcement the incentive
to target large-scale criminal organizations, that it
has allowed law enforcement to dismantle criminal
organizations, and that any instances of abuse have
occurred only on a small scale. On the other hand,
opponents of civil forfeiture contend that its use
displaces legitimate law enforcement objectives: Law
enforcement tends to focus on maximizing forfeiture
revenue rather than reducing crime with the largest
societal impact. That being so, opponents of civil
forfeiture contend that the incentives created by it
have led to systematic abuse.

This report presents an original laboratory

experiment designed to test these competing claims



by examining the choices people make under the rules of civil forfeiture. We
tasked volunteer participants with making trade-offs in a virtual world that
mirror the choices law enforcement officers make with and without the ability
to forfeit assets and keep the proceeds. Our goal was to assess whether people
acting under the rules of civil forfeiture are more or less likely to make choices
that improve public welfare.

Based on the findings below, we conclude that public welfare is greater in a

world without civil forfeiture than in a world with it.



The Rules of Civil Forfeiture

For law enforcement, civil forfeiture is consider-
ably easier than criminal forfeiture.® Not only is no
conviction required, but law enforcement can seize
property based on mere probable cause. Once prop-
erty is seized, it is up to a property owner to try to
win it back in court, often a lengthy and costly pro-
cess. And the legal proceeding is against the proper-
ty, not the owner—this is why forfeiture cases have
names like United States v. 434 Main Street, Tewks-
bury, Massachusetts’ or United States v. $671,160.00
In U.S. Currency®—so the owner does not enjoy
many of the constitutional protections afforded the
criminally accused. If a property owner does chal-
lenge the forfeiture, in most states and under federal
law the government must prove only by a “prepon-
derance of the evidence” that the property was used
in or is the proceeds of a crime. Preponderance of
the evidence is a substantially lower hurdle than the
“beyond a reasonable doubt” standard required for
criminal convictions; it means that the government
must show that the property is more likely than not
connected to a crime.

Owners who are innocent of any wrongdoing
may raise an “innocent owner” defense and argue
for the return of their property, but in most juris-
dictions, the burden is on the property owner to
establish his or her innocence—the opposite of the
American tradition of innocent until proven guilty.’

In most states and under federal law, the rules of
civil forfeiture also permit law enforcement agen-
cies to keep some (if not all) of the proceeds from
property they forfeit.'” In 26 states, law enforcement
agencies are entitled to 100 percent of forfeiture
proceeds, as are federal agencies forfeiting under
federal law. Only eight states bar law enforcement

from using forfeiture proceeds.!" The rest allocate

between 50 and 95 percent of forfeiture proceeds
to law enforcement. Some states, such as Arizona
and Texas, allow forfeiture funds to be used not just
for law enforcement expenses, but also for salaries,
benefits and overtime.'

Ciritics of civil forfeiture contend that current
laws—the relative ease of taking property and the fi-
nancial incentive to do so—create a toxic mix likely to
lead to systematic abuse. They point to cases like that
of Russ Caswell, whose family-run motel in Tewks-
bury, Mass., was targeted for forfeiture by local and
federal agents for allegedly facilitating drug crimes,
even though Caswell went to great lengths to prevent
crime on his property and cooperate with police."
The government justified the seizure on the basis of
just 15 drug-related arrests in 14 years, when Caswell
rented 200,000 rooms during that time span.'* The
motel, which Caswell owned free and clear, was worth
an estimated $1.5 million, and proceeds from a suc-
cesstul forfeiture would have been split by local and
federal law enforcement—had a federal judge not dis-
missed the forfeiture action after years of litigation."

Opponents also point to incidents across the
country where police have been accused of taking cash
and cars from highway drivers without charges of any
kind.'® For example, an officer in Humboldt County,
Nev., pulled over Tan Nguyen for driving three miles
over the speed limit, searched his car and found a
briefcase with $50,000 in cash and cashier’s checks."”
Nguyen explained that he won the money at a casino.
Although the officer could not find any drugs, he
claimed he smelled marijuana and confiscated the
money. The county later returned the funds, but only
after Nguyen brought a federal lawsuit.'®

Victor Guzman, a church secretary from El
Salvador, faced a similar ordeal.’” When a Virgin-
ia state trooper pulled him over for speeding, he

disclosed that he was carrying $28,500 in parish-



ioners’ donations to buy land for their church.
The money was promptly confiscated, despite no
evidence of illegal activity.

Opponents of civil forfeiture argue not only that
it encourages such takings, but also that it diverts
law enforcement attention and resources from efforts
that would better serve the public.

In Tennessee, for example, a local news investi-
gation discovered that officers from a drug task force
were 10 times more likely to patrol the westbound
lanes of I-40 than the east.”” Illegal drugs from
Mexico are thought to travel east on I-40, while drug
profits travel west. As one observer concluded, “For
police coffers, it was better to let the drugs come
into Nashville, be sold and then seize the cash as the
dealers left town.”*!

A co-author of a classic study on forfeiture
observed up-close law enforcement pursuing cash in-
stead of crime, as he acted as a confidential informant
for a narcotics squad.? In one example, police knew
that $7,000 to $13,000 worth of cocaine was being
stored in a drug house. Yet instead of implementing
search and arrest warrants immediately, the police cal-
culated the rate at which the cocaine was being sold:
“Less drugs meant more cash, and the agent’s objec-
tive was to seize currency rather than cocaine.”” Only
after enough cocaine was sold to produce a desirable
amount of money did police conduct the raid.*

Proponents of civil forfeiture counter that such
abuses are rare—the result of a few “bad apples.”
More commonly, civil forfeiture improves public
welfare, they argue, by crippling criminal organiza-
tions and cleaning up communities.”> Civil forfei-
ture, proponents claim, also enables law enforcement
to repurpose criminal assets for the fight against
crime.” And proponents note that forfeiture can be
used to compensate crime victims; for example, in

April 2013, the U.S. Department of Justice an-

nounced that it had returned more than $1.5 billion
to crime victims since January 2012, mostly in cases
of white-collar crime and fraud.”

Opponents charge, however, that all too often
forfeiture revenue is not used to improve public
welfare, and examples of abuse with forfeiture funds
abound: steak dinners, parties, a margarita machine,
a tanning bed, a weekend home for a local sheriff,

a Zamboni, gold-plated police whistles, a Hawaiian
vacation for a district attorney’s staff, tickets to see
NBA player Dwight Howard, CeeLo Green tickets,
workout equipment, flat-screen televisions and Dis-
ney destination trainings.”® And even legitimate law
enforcement expenses may not yield improvements
in public safety: There is little empirical evidence to
suggest civil forfeiture has led to any reduction in
overall criminal conduct.””

In short, critics argue that the rules of civil forfei-
ture—its relative ease and the ability to use proceeds
for law enforcement purposes—lead to abuse and the
distortion of law enforcement priorities, while propo-
nents see the same rules as creating a “win-win”: The

bad guys lose and the public prospers.*



Using a Laboratory
Experiment to Test the
Incentives of Civil Forfeiture

In essence, critics and proponents of civil
forfeiture take opposing views on the incentives
it creates. Does it encourage law enforcement to
seize property instead of fight other crimes? Or
does it encourage law enforcement to do more for
the public, thanks to the additional resources civil
forfeiture provides?

To answer those questions, we designed an
experiment to test how people respond to the
incentives law enforcement officers face under civil
forfeiture. We created a computer game that mirrors
the choices law enforcement officers make with and
without the ability to take and keep property, and
we recorded what volunteer participants—under-
graduate students—did. Participants were motivated
by real cash rewards based on their performance.

This research method, known as experimental
economics, offers a powerful way to examine how
people interact with each other under different
sets of rules. With a laboratory experiment, we can
determine the precise sets of rules or conditions we
want to test—here, civil forfeiture versus no civil
forfeiture—and build them into the game, and we
can randomly assign participants to the different
conditions. That way, we can be confident that any
differences in behavior result from the different sets
of rules, not something else.

Experimental economics is an important tool
in the research toolkit, and it has been used to study
numerous topics, such as FCC auctions, electric-
ity markets and pollution permits.®’ In 2002, the
committee for the Nobel Prize in Economic Scienc-
es recognized the contributions of the field when

it honored Vernon Smith, one of its pioneers, for

laying the groundwork for this empirical tool of
economic analysis.

Economic experiments can complement other
types of research, such as observational studies. For
example, earlier research gathered data on state and
local law enforcement’s use of federal forfeiture pro-
cedures and concluded that agencies were more likely
to use federal procedures instead of state procedures
when doing so increased their likelihood of keeping
forfeiture proceeds.’” Other research suggests agencies
actively seek civil forfeiture revenue.” Our experiment
adds to this literature by isolating the incentives civil
forfeiture laws create—something observational stud-
ies cannot do with the same precision—and examin-
ing how they are likely to affect behavior.

The use of undergraduate volunteers as subjects
is common practice among experimental econ-
omists.** To be sure, we are not claiming that a
typical undergraduate possesses the same knowledge,
experience or moral code as an actual law enforce-
ment officer.”” But in our experiment, they face
similar trade-offs. Both weigh whether to take goods
that may belong to others, and both weigh whether
to use those goods to benefit others or themselves.
Our experiment is not about particular people, but
about the choices anyone is likely to make with and

without civil forfeiture.



The World of the Experiment

To determine whether the choices people make under the rules of civil for-
feiture are likely to improve public welfare, we designed a computer game with
an experimental world that presents participants with the same types of choices
law enforcement officers must make under civil forfeiture. A bird’s eye view of the
world is shown below. Participants encounter several variations of this world in

multiple brief game periods.

Bird’s Eye View of World
Token indicator dots

Red avatar Wall Blue avatar

There are four participants in each instance of the experimental world. One
controls a red “avatar” and three control blue avatars. Participants were randomly
assigned to the avatars. The red avatar starts each game period to the left of the wall
that divides the screen, while the blue avatars are on the right.

The experimental world also has beige-colored walls, one that divides the
screen and at least one box. There are also various colored tokens that the partici-
pants can pick up to earn cash—if they can get past the walls to reach them. Par-
ticipants, however, can only pick up certain tokens. The small colored dots above

each avatar indicate which tokens each participant is able to pick up at any time.



Table 1 summarizes the various abilities of the red and blue avatars. Those of the

red avatars differ in game periods when civil forfeiture is possible and when it is not.

Table 1: Abilities of Red and Blue Participants

Red (Sheriff) Blue (Citizens)

No Civil Civil Forfeiture All Periods
Forfeiture
Tokens to collect | None Red and bright (all Pastel and bright
colors) (each blue avatar
assigned one of
three colors of
each type)
Hammers 2 per period 2 per period of play None

of play, each
knocks down

with potential for
more, each knocks

one wall down one wall
How to earn cash | Knock down 1) Knock down walls | Collect tokens—
walls with with hammers—15¢ 3¢ per token

hammers—15¢

per wall

per wall
2) Collect tokens—3¢
per token

How to use
earnings

Convert
earnings from
knocking down
walls to cash

to be paid after

experiment

1) Convert earnings
from knocking down
walls to cash to be paid
after experiment

2) Purchase extra ham-
mers for 7 tokens

(21¢) each

3) Convert tokens to
cash to be paid after

experiment

Convert tokens
to cash to be paid
after experiment

The blue avatars represent citizens at large, while the red represents a law

enforcement officer, or for simplicity’s sake, a “sherifl.” The participants were not

told what the avatars represent, nor that the experiment is about law enforcement

and civil forfeiture; they knew themselves and their fellow participants as simply

blue or red avatars.?




Blue participants, or citizens, can do only one
thing—pick up tokens of their assigned color to earn
real cash rewards of three cents per token. To pick up
tokens contained within walls, citizens need the help
of the sheriff, the only player who can knock down
walls with a hammer and clear a path to the tokens.
In our experiment, knocking down walls is analogous
to fighting crimes: By knocking down walls—elim-
inating crime—the sheriff provides public benefits
to the citizens, enabling them to collect tokens. Put
simply, the bigger the decrease in crime, the bigger the
increase in public welfare. At the beginning of each
game period, the sheriff is given two hammers; using
both earns her 30 cents per period.

In some of the game periods, no civil forfeiture is
possible. The only thing the sheriff can do to earn mon-
ey is knock down walls (i.e., eliminate crime). In other
periods, however, civil forfeiture is introduced, and the
sheriff can also collect tokens (i.e., take property).

The different colored tokens function like different
types of goods. Red tokens are like the illicit proceeds
of suspected crimes, like cash from a suspected drug
dealer. Just as real citizens cannot claim such property,
neither can blue participants—only sheriffs can and
only when they have the power of civil forfeiture.

Bright tokens are like citizens” property that,
under civil forfeiture, can be taken by law enforce-
ment—such as a mother’s house when her son sells
drugs from the porch without her knowledge or
consent, or a highway driver’s cash. Each citizen is
assigned one color that it alone can collect. And in
civil forfeiture periods, sheriffs can also collect bright
tokens, and they can take all colors.

Pastel tokens can only be collected by citizens,
never by the sheriff. These represent the benefits to
the public when law enforcement fights crime, like

safer neighborhoods in which to be a shopkeeper.

Experimental Procedures

When we conducted the experiment, partici-
pants encountered 35 periods of game play, each
lasting 60 seconds.’” By varying the arrangements
of walls and tokens in each period, we tested dif-
ferent hypotheses regarding how red participants
would react to various rules. The first eight periods
consisted of four baseline scenarios, each played
once with and once without civil forfeiture. These
gave participants some (paid) practice with the
game. The next 27 periods were divided into three
groups of nine periods. For half of the participants,
the first group of nine periods was played with civil
forfeiture, the second group without, and the third
group with again. The other half of participants ex-
perienced the opposite order.”® Within each group
of nine periods, participants encountered three
different scenarios, described below, as well as one
variation, described in Appendix A.%

The experiment was conducted over three con-
secutive days in February 2014 at Chapman Univer-
sity in 10 one-hour sessions of 24 undergraduates
each, for a total of 240 participants (60.8 percent
women, 39.2 percent men).* Each volunteer partici-
pated in only one session.

At the beginning of each session, an experiment
monitor seated the participants in visually-isolated
carrels with a computer. The participants read simple
instructions that explained how to manipulate their
particular avatars—red or blue—and how to earn
cash. (For the full instructions, see Appendix B.) Par-
ticipants were free to ask questions at any time, and
the experiment began only after everyone completed
the instructions. A participant received seven dollars
for showing up on time plus what he or she earned

in the experiment.*!



Baseline Scenarios

The left halves of the four baseline set-ups are shown below. In each, the three blue avatars, not pictured here,
are to the right of the dividing wall. Data from the baseline scenarios are not included in the results. Instead, they

gave participants experience collecting tokens both when civil forfeiture was possible and when it was not.

" .

The first and fourth baseline scenarios have bright tokens. If the sheriff uses both hammers, the citizens

can move to the left half of the screen and collect their assigned colors—unless, under civil forfeiture, the
sheriff decides to collect them instead. In contrast, the second and third baseline scenarios have pastel tokens,
which only citizens can access regardless of whether there is civil forfeiture. Thus the sheriff’s only choice is
whether to use both hammers and grant the citizens access to the tokens.

In addition to familiarizing participants with the game, playing the baseline scenarios demonstrates that when
sheriffs claim bright tokens, they are taking money from real human beings, their fellow participants. All players can

see that at certain times, citizens can collect these tokens, but at other times, sheriffs can take them instead.

12



Testing the Rules of Civil Forfeiture:
Experiment Scenarios and Results

After the baseline scenarios, participants encountered several different scenarios multiple times, sometimes
with and sometimes without civil forfeiture. Each scenario enabled us to test different theories about choices
sheriffs would make under the rules of civil forfeiture. For a video demonstration of these scenarios,

visit www.ij.org/bad-apples-or-bad-laws.

Scenario 1: Will law enforcement seize property from the public?

The first scenario simply tests whether, when given the opportunity, law enforcement will seize property
the public can also use. As shown below, Scenario 1 has 12 tokens. In periods without civil forfeiture, the only
choice the sheriff faces is whether to knock down both walls to earn 30 cents, allowing citizens to access the
nine bright tokens. If she does, each citizen can pick up three tokens and earn nine cents. In periods with civil
forfeiture, citizens can still collect three tokens each, and so too can the sheriff, who can pick up the three red

tokens. Or the sheriff can take all the tokens.
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Finding 1: Given the chance, sheriffs overwhelmingly
chose to seize property from the public.

The results from Scenario 1, shown in Figure 1, suggest that if law enforcement
can pursue forfeitable goods at the public’s expense, it will. In Figure 1, each bar
represents three periods of Scenario 1, played with or without civil forfeiture.** Citi-
zens were substantially better off in periods without civil forfeiture, collecting nearly
all of the 27 available bright tokens—22.8, 23.4 and 24.1. But under civil forfei-
ture, citizens collected just 0.8, 3.5 and 1.3 bright tokens, as sheriffs swept them up
instead. (See Appendix A for the full results of Scenario 1.)

Scenario 1 demonstrates that the temptation to obtain property that others

have a claim to—the grandmother’s house or the highway driver’s cash—is strong.

Figure 1:
Average Number of Bright Tokens Collected by Citizens in Scenario 1
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2 2 . 8 23 _4 24. 1
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Forfeiture Forfeiture Forfeiture Forfeiture Forfeiture Forfeiture

Note: Each bar represents three periods of Scenario 1 played with or without civil
forfeiture. In three periods, citizens could have collected 27 bright tokens (three per

citizen per period).



Scenario 2: Will law enforcement prioritize forfeiture
and use the proceeds to help the public?

The second scenario, shown below, tests whether the rules of civil forfeiture
encourage the pursuit of property over improving public welfare. In Scenario 2,
the sheriff faces a choice similar to a real law enforcement officer deciding which
side of the highway to patrol. The top box holds red tokens that only the sheriff
can collect and only under civil forfeiture; it is like the side of the highway where
drug proceeds travel. The bottom box contains pastel tokens that only citizens
can collect; it is like the side of the highway where drugs travel. The sheriff has
only two hammers, so she must choose between clearing a path to the pastel
tokens for citizens or breaking open the top box with red tokens. In other words,

she must choose between pursuing the drugs or the cash.
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When there is no civil forfeiture, there is nothing for the sheriff to gain by
“pursuing the drugs” and helping the public; she will earn 30 cents regardless
of which two walls she knocks down. Under civil forfeiture, however, there is a
reason 70t to help the public—“pursuing cash” by collecting red tokens.

But Scenario 2 gives the sheriff a third option. She can take the “cash” and
spend it on “fighting more crime” by purchasing an extra hammer. Then, she
can knock down all three walls and help citizens access the pastel tokens. This
would be akin to law enforcement using illicit drug proceeds to help the public
by fighting more crime.

Notably, Scenario 2 does not require the sheriff to devote all forfeiture
proceeds to fighting crime. Buying a third hammer costs seven red tokens (21
cents). The sheriff can keep the other three red tokens, plus earn another 15
cents by using the third hammer, so the net cost to the sheriff of helping the
public is only six cents. In Scenario 2, the sheriff can make citizens better off
and gain from civil forfeiture—though not quite as much as if she simply keeps

all the proceeds.

Finding 2: Sheriffs prioritized forfeitures and did not
use proceeds to help citizens.

Results from Scenario 2 indicate that civil forfeiture distorts policing pri-
orities and that the proceeds of civil forfeiture do 7oz benefit the public. When
civil forfeiture was introduced, the public lost: Citizens collected fewer tokens.

In Scenario 2, sheriffs rarely missed an opportunity to collect a red token,
snapping up 1,750 out of 1,800—97.2 percent—across all civil forfeiture periods.
When given the opportunity, sheriffs nearly always chose to fight the crime with the
forfeiture payoff (collect red tokens), instead of the one that would help the public

(give citizens access to the pastels). They pursued the cash, not the drugs.



Figure 2:
Average Number of Pastel Tokens Collected by Citizens in Scenario 2

60

50

42.0
40 40.0 40.0

30 25.2 26.0 29.0
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Pastel Tokens

10
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Civil No Civil Civil No Civil Civil No Civil
Forfeiture Forfeiture Forfeiture Forfeiture Forfeiture Forfeiture

Note: Each bar represents two periods of Scenario 2 played with or without civil
Sforfeiture. In two periods, citizens could have collected 60 pastel tokens (10 per
citizen per period).

Sheriffs were significantly more likely to help the public access pastel
tokens when there was no civil forfeiture, even though there was nothing for
them to gain. Each bar in Figure 2 indicates the average number of pastel
tokens collected by citizens in two periods of Scenario 2. Of 60 possible pastel
tokens, citizens collected an average of 40.0, 40.0 and 42.0 in periods without
civil forfeiture, but only 25.2, 26.0 and 29.0 under civil forfeiture. Statistical
testing reveals the differences between periods with and without civil forfeiture
is significant. (See Appendix A for details.) Despite the boost in law enforce-
ment resources civil forfeiture provided, citizens were worse off.

The findings from Scenario 2 suggest that under civil forfeiture, when law
enforcement agencies can keep the proceeds, they are likely to pursue revenue

and unlikely to use it to further public safety.



Scenario 3: Can civil forfeiture improve
public welfare?

Unlike the previous scenarios, Scenario 3 creates an opportunity for citizens
to be better off under civil forfeiture than they are without it.

In Scenario 3, shown below, the sheriff faces one choice in periods without civil
forfeiture: whether to clear a path for citizens to collect tokens. As in Scenario 2,
the sheriff gains nothing from helping the public. But if she does, because there are

only two hammers, she can clear a path to bright tokens or pastels, but not both.

Either way, as long as she clears a path, citizens can collect 10 tokens each.

Under the rules of civil forfeiture, by contrast, the sheriff faces two basic
choices. First, she must decide whether to take the red and bright tokens—
whether to pursue forfeiture revenue from suspected illicit activity, property of
citizens or both. Second, she must decide whether to spend a portion of any

tokens collected to clear a path for citizens. In other words, she must choose



whether to use forfeiture proceeds to improve public welfare. As in Scenario 2,
the net cost to the sheriff is only six cents.

In Scenario 3, the world with civil forfeiture could be better than the world
without for citizens—if the sheriff chooses. By taking only the red tokens, buying
another hammer and knocking down all the walls, the sheriff can clear paths to
both the bright and pastel tokens—20 tokens per citizen. This would be akin to
law enforcement forfeiting suspected drug money and spending a portion on fur-
ther crime fighting to improve public safety—while not taking citizens’ property.

This is how proponents envision civil forfeiture: a “win-win” that turns crim-
inal profits into resources for law enforcement. Public welfare is improved and

citizens’ property is secure.

Finding 3: If law enforcement can take property
from citizens, civil forfeiture is unlikely to improve
public welfare.

Results from Scenario 3 suggest that public benefits from civil forfeiture will
prove elusive. Citizens were never better off under civil forfeiture in this scenar-

io—and sometimes they were worse off.

Figure 3:
Average Number of Total Tokens Collected by Citizens in Scenario 3
90
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Note: Each bar represents three periods of Scenario 3 played with or without civil for-
Seiture. In three periods without civil forfeiture, citizens could have collected 90 pastel
and bright tokens (10 per citizen per period). In three periods with civil forfeiture,
citizens could have collected 180 tokens (20 per citizen per period).



Under civil forfeiture, sheriffs collected nearly every token they
could—97.4 percent of red tokens and 99.6 percent of bright tokens. In other
words, the red participants nearly always chose to take the equivalent of both
the drug proceeds and the house of the mother whose son sold drugs without
her knowledge or consent.

This left only the pastel tokens for citizens to collect, guaranteeing that
citizens would not be better off. Figure 3 makes this clear. Each bar indicates the
average number of pastel or bright tokens collected by citizens in three periods of
Scenario 3.% Citizens did reasonably well when there was no civil forfeiture, col-
lecting 62, 70 and 76 percent of available tokens. But, although it was a possibili-
ty under Scenario 3, citizens did not collect more tokens under civil forfeiture.

Indeed, statistical testing reveals that citizens sometimes did significantly
worse under civil forfeiture. At other times, there was no statistically significant
difference, meaning citizens did about the same on average with or without
civil forfeiture. (See Appendix A for details.) This suggests that sometimes sher-
iffs did buy and use a hammer to clear a path to pastel tokens.* Other times,
however, they did not.

In Scenario 3, civil forfeiture proponents’ “win-win” failed to materialize, as
sheriffs took as much property as possible—including from citizens—and only
sometimes spent some of the proceeds to improve public welfare. Scenario 3
suggests that the temptation to take property others have a claim to is likely to

overwhelm any gain the public might enjoy from civil forfeiture.

Scenario 3 suggests that the temptation
to take property others have a claim to is
likely to overwhelm any gain the public
might enjoy from civil forfeiture.



Conclusion

Our results point to a clear conclusion: Civil forfeiture encourages choices by
law enforcement officers that leave the public worse off. The experiment suggests
two reasons. First, people appear to have few qualms about taking what others
could have. In Scenarios 1 and 3, seizing bright tokens—goods that the public
could also claim—was not a rare occurrence. It is overwhelmingly what people
did, rather than share.

Second, given limited resources and given the opportunity, people priori-
tize acquisition over helping others. Under the rules of civil
forfeiture, in Scenario 2, sheriffs nearly always chose to take
property and were less likely to help the public, even with the
additional resources that forfeiture bestowed, than they were
when the rules of civil forfeiture were not in effect.

Scenario 3 illustrates both of these reasons civil forfeiture
is unlikely to result in public benefit. Sheriffs nearly always
chose to take as much as possible, including goods that citi-
zens could claim. Only sometimes did they use the proceeds
to benefit the public. Even though Scenario 3 gave sheriffs an
opportunity to make the public better off with civil forfeiture
than without, citizens were not better off—and were sometimes worse off.

Altogether, our findings suggest that it should not be surprising to see law
enforcement use the rules of civil forfeiture to their own advantage instead of
the public’s advantage.

They also help explain why sometimes forfeiture funds wind up being spent
on steak dinners, law enforcement junkets and concert tickets. But more than
that, they suggest that even legitimate law enforcement expenditures made from
forfeiture funds may not advance public well-being as much as officer or agency
well-being, including the pursuit of additional forfeiture revenue.

What about the rules of civil forfeiture encourages choices that do not ben-
efit the public? Civil forfeiture creates a “zero-sum” world, where the only way
to benefit is at another’s expense. Specifically, the rules of civil forfeiture make
it possible for law enforcement to gain at the public’s expense, and our results

suggest that the temptation to do so is strong.



This behavior did not go unnoticed by the blue participants. During the
experiment, citizens had the opportunity to chat with each other. The sheriffs
did not, nor could they see the chat. Here is a sample of what citizens said to

each other in real-time:

Real-Time Comments by Blue Participants

* omg hes stealing them all

* he has too much power

* red has no incentive to help us

* were his peasents

* If they’re doing this just to be greedy; that’s messed up...
* trying to determine just how misanthropic the red guy can be

e the red is really heartless

* i feel so powerless!

* some reds just wanna see the world burn

* im personally offended

* he knows exactly what he’s doing

* not cool red

* we are a metaphor for the 3 little pigs/and he is the big bad wolf
* k thanks for eating our coins red

* red will steal them from you

* red can take all of our colors

* this is one of those examples where greed isnt good
* why be so mean?

* totally not cool

* antisocial red

* red person is the worst

* this fool sucks

* he just ate all our things

e thief!

* [ hate red.

* SONOT COOL AT ALL

e not a homie

e die avatar



One blue participant summed up the problem
nicely: “[TThere is no incentive for him to help us, it
is all whether or not he wants to be nice.” In con-
trast, participants in other laboratory experiments
(under different sets of rules) consistently trust and
are decidedly worthy of that trust—even across
time.*® Why the difference? Because when the rules
of the game are such that you and I must work zo-
gether to create value, we find a way to make us both
better off. But when the rules of the forfeiture game
pit you against me, people choose “me.” There is no
“we” in the forfeiture game.

Indeed, even in this experiment, sheriffs were
more inclined to “be nice” when there was no finan-
cial incentive urging them not to be. More often than
not, in periods without civil forfeiture, sheriffs were
nice, choosing to benefit the public by giving citizens
access to pastel or bright tokens, even though there
was nothing for them to gain in doing so.

Forfeiture proponents may object that there are
disincentives to abusing the power and proceeds
of civil forfeiture—for example, laws that define
acceptable uses of forfeiture funds, the moral code
of law enforcement officers, the risk of bad publicity
and democratic accountability. Additionally, they
may object that civil forfeiture is not actually as easy
as picking up a token nor does it yield pure profit,
as successful civil forfeitures take resources and time.
Of course, even with such disincentives, we still see
increasing use of forfeiture, as well as documented
abuses. Moreover, research suggests that when states
remove the financial incentive to forfeit by barring
law enforcement from using forfeiture proceeds, the
lure of such proceeds is strong enough to compel
law enforcement to circumvent their own states’ laws
and forfeit instead under federal law, which does

permit agencies to claim a portion of proceeds.”

More fundamentally, however much any disin-
centives actually check law enforcement behavior,
they would not alter our central finding that allow-
ing law enforcement to take property and keep the
proceeds creates incentives for abuse. Any disincen-
tives may explain why abuse is not more rampant.
Our results explain why abuse happens at all: The
rules of civil forfeiture encourage it.

The problem with civil forfeiture is not one of
“bad apples” but bad rules that encourage bad behav-
ior—it is not the players, but the game. We find that
the public is better off in a world where law enforce-
ment is not allowed to take and keep property using
civil forfeiture. When civil forfeiture puts people in a
position to choose between benefiting themselves or

the overall public, people choose themselves.



Appendix A:
Statistical Results*®

For the results from Scenarios 1 through 3, each
unit of observation is one replication of the virtual
world with four people. There are a total of 60 observa-
tions—30 from the YNY “switchover,” where participants
experienced a group of nine periods with civil forfeiture
(), followed by nine periods without civil forfeiture (N),
and then a group of nine periods with civil forfeiture (),
and 30 from the opposite, or NYN, switchover.

For citizen data, we sum the tokens collected for
all three individuals, and within a group of nine periods
we also sum the tokens over all n trials for a scenario.
Figures 4 through 7 present the same results in the
main text, but with the addition of 95 percent confidence
intervals about the mean. Solid bars indicate regimes in
the YNY switchover and trellis-shaded bars regimes in
NYN.

To take advantage of the paired comparisons, the
same red avatar with and without civil forfeiture, let the
subscript i = {1,2,3} denote the position of treatment
condition, Y or N, within a switchover design. For exam-
ple, N, is the N regime in the YNY switchover.

Scenario 1
Figure 4 presents the results from Scenario 1 and
indicates that the treatment effects are clearly robust to
the ordering of conditions.
Figure 4:

Average Number of Bright Tokens Collected by
Citizens in Scenario 1 With 95% Confidence Intervals
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Scenario 2

The results from Scenario 2 are shown in Figure
5. Using a Wilcoxon signed-rank test, we reject the null
hypothesis of no difference in the treatment conditions,
Y, vs. N, (W=-88, z=-2.26, p = 0.0238, two-tailed
test)and N, vs. Y, (W =84, z=2.37, p = 0.0178, two-
tailed test). Between switchover designs, the difference
between Y, vs. N, is also statistically different using a
Mann-Whitney test (U,,,, = 583, p = 0.0502, two-tailed
test). However, the difference in treatment conditions is
not as statistically robust in the NYN switchover design:
N,vs. Y, (W=55,z=1.71, p=0.0873, two-tailed test)
and Y, vs. N, (W= -64, z=-1.64, p = 0.1010, two-tailed
test). The return to baseline in both sequences also indi-
cates that there are no hysteresis effects of the order in
presenting the treatment conditions to the participants.

Figure 5:
Average Number of Pastel Tokens Collected by

Citizens in Scenario 2 With 95% Confidence Intervals
60
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We also tested a variation on Scenario 2, illustrated
below with one period in each group of nine. It is identi-
cal to Scenario 2, except that it doubles the boxes. The
choices faced by the sheriff remain the same: Pursue
drugs or cash and keep proceeds or use a portion to help
the public. The key difference is that if the sheriff breaks
down both red walls first, the amount of proceeds needed
to help the public doubles from six to 12 cents, as sheriffs
must then buy two hammers to clear a path to pastel
tokens. In percentage terms, the cost remains the same,
but in terms of amount of proceeds and mouse clicks,
the cost is slightly higher. The variation tests whether the
slightly higher cost makes a difference.



Scenario 2 Variation
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Results from the Scenario 2 variation, presented
in Figure 6, reinforce the conclusion that civil forfeiture
encourages law enforcement to pursue crimes with a
potential financial payoff and that proceeds are unlike-
ly to be reinvested to public benefit. As in Scenario 2,
citizens are significantly worse off under civil forfeiture.
Using a Wilcoxon signed-rank test, we reject the null
hypothesis of no difference in the treatment conditions,
Y,vs. N, (W=-89, z=-3.09, p = 0.0020, two-tailed test)
and N, vs. Y, (W =65, z=2.53, p = 0.0114, two-tailed
test). And once again, sheriffs collected nearly as many
red tokens as possible—96.7 percent of the 1,800 total
available across all periods.

In comparing Scenario 2 to its variation, the mean
number of pastel tokens as a percentage of the total
available drops from 42% (25.2 of 60 in Y,) in Scenario
210 29.3% (8.8 of 30 in Y,) in the variation, but we fail to
reject the null hypothesis of no difference in the number
of pastel tokens collected as a percentage of the total
available (U,,,,, = 533, p = 0.2247, two-tailed test).

The small increase in cost appears not to have made a
difference.

Figure 6:
Average Number of Pastel Tokens Collected by Citizens
in Scenario 2 Variation With 95% Confidence Intervals
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Scenario 3

In Scenario 3 (results shown in Figure 7), using
a Wilcoxon signed-rank test, we cannot reject the null
hypothesis of no difference in Y,vs. N, (W=-58, z=
-1.00, p = 0.3173, two-tailed test), but we can reject the
null hypothesis for N, vs. Y, (W= 116, z = 2.16,
p = 0.0308, two-tailed test). For the other switchover
design, we cannot reject the null hypothesis of no
difference in N, vs. Y, (W=73,z=1.35, p=0.1770,
two-tailed test), but we can reject the null hypothesis
for Y, vs. N, (W =-80, z=-2.26, p = 0.0238, two-tailed
test). Using a Mann-Whitney test, there is no difference
between Y, and N, (U,,.,, = 534, p = 0.2193, two-tailed
test) or N, and Y, (U,,,,, = 458, p = 0.9115, two-tailed
test), but we can reject the null hypothesis of no dif-
ference between Y, and N, (U,,,,, = 640, p = 0.0045,
two-tailed test). In sum, four of the pairwise compar-
isons show no difference, while three show citizens
significantly worse off under civil forfeiture.

Figure 7:
Average Number of Total Tokens Collected by Citizens
in Scenario 3 With 95% Confidence Intervals
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Appendix B: Instructions to
Participants

Instructions to Red Avatars:
<page 1>
Welcome

This is an experiment in decision making. The
instructions are simple, and if you follow them carefully
and make good decisions you can earn a considerable
amount of money which will be paid to you in CASH at
the end of the experiment.

In this experiment, you will be represented by the
Red avatar you see in the middle of the screen. You and
the other people in the experiment can move around
the environment by /eft clicking on the spot you wish to



move to. Do this now. Notice that a red circle marks the
spot your avatar is moving towards.

<page 2>
Hammers and Walls

You can earn money two ways. The first is by
knocking down walls with a hammer. Each wall that
you knock down generates 15 cents in earnings. Each
period you are endowed with 2 hammers.

To knock down a wall, right click on the wall. Do
this now. Notice how your earnings in the bottom right of
the screen have increased. Only you have the ability to
knock down walls.

You will not be able to knock down walls for the first
15 seconds of a period.

<page 3>
Tokens

Sometimes you may be able to collect tokens.
Tokens may be used to produce more hammers or to
generate earnings.

You can only collect tokens of certain colors. Blue
avatars can also collect tokens. The colors that you and
others can collect are listed above the avatar. Knock
down the wall around the red tokens and pick up all of
the tokens now by walking over the top of them.

To convert 7 tokens into a hammer, click on [ the
button. Do this now.

To convert the remaining tokens into earnings,
click on == button. Do this now. Each token you convert
generates 3 cents. Unconverted tokens are wasted at
the end of a period.

<page 4>
Conclusion

This is the end of the instructions. If you have any
questions, please raise your hand and a monitor will
come by to answer them. If you are finished with the in-
structions, please click the Start button. The instructions
will remain on your screen until the experiment begins.
We need everyone to click the Start button before we
can begin the experiment.

Instructions to Blue Avatars:
<page 1>
Welcome

This is an experiment in decision making. The
instructions are simple, and if you follow them carefully
and make good decisions you can earn a considerable
amount of money which will be paid to you in CASH at
the end of the experiment.

In this experiment, you will be represented by the
Blue avatar you see in the middle of the screen. You and
the other people in the experiment can move around
the environment by /eft clicking on the spot you wish to
move to. Do this now. Notice that a red circle marks the
spot your avatar is moving towards.

<page 2>
Tokens

Your task is to collect tokens. Each token you
collect generates 3 cents. You can only collect tokens of
certain colors. The colors that you and others can collect
are listed above the avatar. Go pick up 3 tokens now by
walking over the top of them.

You will notice walls as you walk around. A red
avatar has the ability to knock down the walls.

<page 3>
Chat

Blue avatars in the experiment may chat. Type your
messages at the top right of the screen and then press
ENTER or click the & Chat button. Your chat will appear
next to your avatar as long as you don’t click anywhere
else on the screen. [Try this now. The red avatar cannot
chat nor see chat.

You are free to discuss any and all aspects of the
experiment, with the following exceptions: you may not
reveal your name, discuss side payments outside the
laboratory, or engage in inappropriate language (in-
cluding such shorthand as ‘WTF’). If you do, you will be
excused and you will not be paid.

<page 4>
Conclusion

This is the end of the instructions. If you have any
questions, please raise your hand and a monitor will
come by to answer them. If you are finished with the in-
structions, please click the Start button. The instructions
will remain on your screen until the experiment begins.
We need everyone to click the Start button before we
can begin the experiment.
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